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PUBLIC PROCUREMENT SUSPENSION PROCEDURE

1. BACKGROUND
In pursuance of Section 55 and 56 of Public Procurement Act, 2011 read with Regulation
16 and 17, the suspension and grounds for suspension of Tenderers and Suppliers for
business with procuring entities is reiterated hereafter to eliminate unfair procurement

practices.

2. SCOPE
The procedure shall be applicable and remain in force, along with any amendments
thereto. The procedure shall also be applicable on any “named directors, shareholders
or staff”, which for the purposes of this procedure shall inter alia include suppliers,
bidders, contractors, consultants, firms, individuals, and organizations transacting

business with procuring entities.

3. SUSPENSION

The Agency may suspend a tenderer or supplier from participation in public

procurement on the grounds specified in the section below. However, A tenderer or a

supplier shall not be suspended prior to;

a) reasonable notice in writing to the tenderer or supplier involved of the grounds for
the proposed suspension and the details of the alleged grounds.

b) reasonable opportunity for the tenderer or supplier to respond to the alleged grounds
and provide information in its defence; and,

c) athorough investigation or the facts or the case by the Agency.

4. PENALTY FOR SUSPENSION

Any suspension shall be for a minimum period of one year and a maximum of 5 years.



J
!

Eswarini

ESPPRA Een

REGULATORY

AGENCY

5. GROUNDS FOR SUSPENSION

A tenderer or supplier may only be suspended from participation in procurement on the

following grounds;

g)

)

knowing provision of false information in a tender or any other document submitted
to a procuring entity in connection with a procurement process or contract;
connivance to interfere with the participation of other tenderers;

misconduct relating to the submission of tenders, including corrupt, fraudulent,
collusive or coercive practices, price fixing, a pattern of under-pricing of tenders and
breach of confidentiality;

taking an order knowing that the order had not been authorised or was not in a proper
format or had been issued by a person not authorised to do so;

making delivery against an order knowing that the order had not been authorised or
was not in a proper form at or had been issued by a person not authorised to do so;
making a claim for payment against an order knowing that the order had not been
authorised or was not in a proper format or had been issued by a person not
authorised to do so;

refusal to sign a contract or to furnish a performance security in accordance with the
terms of the invitation document and tender if required to do so;

substantial non-performance or contractual obligations, provided that the non-
performance was not due to circumstances beyond the control or the supplier;
conviction of a criminal offence relating to obtaining or attempting to obtain a contract
or subcontract; or,

conviction of a crime related to business or professional activities.

6. SUSPENSION OF TENDERERS AND SUPPLIERS PROCEDURE

a)

Suspension proceedings may be initiated by the Agency as a result of audit or
investigation conducted by the Agency or where a suspension proposal is submitted

to it, by any person.



b)

c)

g)

h)

)

k)
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Any suspension by a procuring entity shall be pursuant to section 55 and section 56
of the Act.

The Agency may require any public body or person to produce information,
documents or any evidence concerning possible grounds for suspension of a
potential tenderer.

A public body or a person required under sub-regulation (3) to produce information,
documents or evidence, shall produce the documents or evidence within fourteen
days from the date of receiving the request.

Where the Agency determines that there are grounds for suspension on the basis of
the produced information, documents and evidence, the Agency shall, within twenty-
one days from the date of receiving the evidence, issue to the tenderer a notice of
suspension.

The notice of suspension shall inform the tenderer of the facts constituting grounds
for the proposed suspension.

The notice shall require the tenderer to make written representation showing cause
why he should not be suspended from participating in public procurement for a
period specified pursuant to the Act and these Regulations.

The tenderer shall respond to the notice referred to in sub-regulation (6) within
fourteen days from the date of receiving the notice.

Any representation made pursuant to sub-regulation (7) shall contain a certificate
signed by the tenderer under oath that the information contained in the
representation is true to the best of the knowledge of such tenderer.

Upon receipt of the representation made pursuant to sub-regulation (7), the Agency
may, depending on the circumstances of the case, determine whether or not the
tenderer should be precluded from participating in procurement proceedings
pending the completion of suspension proceedings.

Where the Agency determines that the tenderer should be precluded in accordance
with sub-regulation (10), the Agency shall preclude the tenderer for a period that the

Agency may determine or, until the final determination of suspension proceedings.
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The Agency may terminate the preclusion where it considers that the grounds for the

preclusion are no longer valid.

m) Any preclusion under this regulation shall remain in effect until a decision on the

a)

b)

proposed suspension is taken or where a preclusion is terminated pursuant to sub-
regulation (12).
The Agency shall send a copy of its decision under sub-regulations (15) and (17) to
the tenderer and where applicable, to the person who proposed the suspension.
The Agency shall decide on the proposed suspension within thirty days-

i from the date of receiving the representation from the tenderer;

ii from the date of the decision for preclusion where the preclusion is

determined pursuant to sub-regulation (11); or

iii after the expiry of the period specified in sub-regulation (11).
The period of suspension of the tenderer shall be decided in accordance with sub-
regulations (5) and (6).
The decision of the Agency shall be in writing and shall include a summary of the
findings of fact and reasons for the decision.
The Agency shall send a copy of its decision made pursuant to sub-regulation (17)
to the tenderer and to any other person who has legitimate interest on the
procurement in question.
The Agency shall notify procuring entities on the decision made pursuant to Sub-

regulation 17 and shall publish such decision in the Eswatini Government website.

. REGISTER FOR SUSPENDED TENDERERS

The Agency shall maintain a register of all suspended tenderers which shall, among
other things, specify the name and address of each tenderer under preclusion or
suspension, grounds for preclusion or suspension and the period under which the
tenderer is on preclusion or suspension, as the case may be.

The register shall, at all times during office hours, be made available to the public

through the Eswatini Government website.
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A tenderer who is suspended under these Regulations shall not be permitted to start
a new supply, contracting or consulting firm during that period for the purpose of
participating in public procurement.

Procuring entities shall not procure from, contract with, or engage a tenderer who is
precluded or suspended from participating in public procurement proceedings
pursuant to the Act and these Regulations.

Where a tenderer is suspended under the provisions of these regulations, any person
who, at the time of suspension, was concerned with the management of the affairs of
the suspended company or firm as director, partner, agent or an officer, shall be
suspended from participating in public procurement or disposal by tender for the
same period.

The Agency shall inform the relevant statutory bodies upon suspension or preclusion
of a tenderer.

Any suspension of a potential tenderer under these regulations shall not affect any
existing contracts entered into between the tenderer and any public body before the
suspension decision except where bankruptcy, insolvency, fraud and corruption is
established.

A tenderer who is dissatisfied with the suspension decision made by the Agency
under

these Regulations, may appeal against the decision in accordance with section 57 of
the Act.

The Independent Review Committee shall conduct a hearing of appeal or review in
accordance with the rules and procedures made under the Act.

A tenderer who claims to have suffered or who may suffer any loss or injury as a
result of breach of a duty imposed on a procuring entity or an approvals authority by
the Act or these Regulations may apply for a review in accordance with section 4 7
of the Act.
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8. APPEAL AGAINST SUSPENSION PROCEDURE

a)

d)

g)

h)

A tenderer or supplier may appeal against a decision to suspend the tenderer or
supplier from participation in public procurement by submitting an appeal in writing
to the Agency for review by an Independent Review Committee.
The Agency shall not entertain an appeal unless it was submitted within ten working
days of the date of issue of the suspension notice by the Agency.
For the purposes of hearing such appeals the Agency shall constitute an Independent
Review Committee composed of three members of the standing review panel
selected.
The Independent Review Committee shall-

i.  immediately review the original investigation and decision by the Agency: and.

ii. issue a written decision, within fifteen working days after the submission of the

appeal.
In conducting its review. the Independent Review Committee shall have the power
to-
i. access any information. documents, records, and reports in respect of any
aspect of the procurement process or contract: and.
ii.  summon witnesses and examine witnesses and parties concerned.
The decision of the Independent Review Committee shall stale-

i. whether the suspension is upheld or overturned or the period of the
suspension or named individuals is revised: and,

ii. the reasons for the decision.
A tenderer or supplier seeking to appeal against suspension may be required to pay
a fee in accordance with public procurement regulations.
Where an investigation into a tenderer or supplier causes the Independent Review
Committee to suspect misconduct or breach of this Act by a public officer or
politician, such suspicions shall be referred to the appropriate authority for further

investigation.
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9. SUPPLIER/TENDERER SUSPENSION PROCESS

Name of Supplier/Tenderer Suspension Process
Process:
Process Manager Audit and Compliance
Owner:
Created By: Mr. Ncamiso Last Updated
Mavuso By:
Date Created: 27 July 2022 Last Revision
Date:

Process Purpose:

To provide steps to be followed to reach a decision to suspend a supplier or
tenderer

Process Scope:

The process is applicable suppliers, bidders, contractors, consultants, firms,
individuals, and organizations transacting business with procuring entities. The
process begins from receiving of need to suspend by the Agency until up to
the point where the decision to suspend is published on the Agency’s website.

The suspension of a Supplier shall not be exercised for the purpose of
punishing a Supplier. It should be based on a balanced review of whether the
Supplier's conduct presents a risk to the Procuring Entities business interests.

Process Input:

1. Investigation/audit report recommendations
2. Whistleblowing/incident reporting

3. Suspension proposal from Procuring Entity
4. Independent Review Committee

5. Act and regulations

Timeframe

12 Weeks
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Process Flow:

Step 1 — The Agency receives and registers a request/need to suspend.
Step 2 — The Agency initiates suspension proceedings by gathering evidence
for possible grounds for suspension within fourteen (14) days of receiving
request to suspend.

Step 3 — After determining the grounds for suspension, the Agency issues a
written notice of suspension to the tenderer within twenty-one (21) days of
receiving evidence.

Step 4 - Within fourteen (14) days of receiving the notice, the tenderer
responds in writing showing cause why he/she should not be suspended.
Step 5 — Upon receiving the show cause response, the Agency determines
circumstances of the case, and determines if the tenderer should be
precluded from participating in procurement proceedings or not. The
preclusion period is determined to last until suspension process is completed.
Step 6 — The preclusion decision notice is communicated to the tenderer and
published on the website.

Step 7 — The Agency prepares the suspension report within thirty (30) days of
receiving the show cause response or date of the decision to preclude the
supplier.

Step 8 — The Agency communicates its decision to suspend to the tenderer
or any person who has legitimate interest in the process.

Step 9 — The Agency notifies procuring entities and publishes the decision on
the website.

Step 10 — The name of the suspended supplier is registered in the register of
suspended tenderers

Step 11 - The Agency closes the suspension process, and all documents are
filed.

Process Output:

Grounds for suspension report
Notice of suspension
Preclusion decision notice
Suspension report
Suspension notice
Suspension file
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Process Roles:

The Agency, PE, Tenderer, Whistle-blower, and IRC

Exceptions to
Normal Process

Step 8 — If the tender is not satisfied with the Independent Review Committee
(IRC).

Flow:
Control Points and | Step 2 - if there are no sufficient grounds for suspension the process is
Measurements: | terminated

Step 5 - if the tenderer submits satisfactory evidence against the proposed
suspension process may be terminated

Step 6 — the preclusion period may lapse before the suspension process is
completed.

Step 8 — If tenderer appeals suspension decision an administration fee shall
be charged.
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